3TgF BT BRI, (Ui

Office of the Commissioner,

e Shrewdl, SigHadNg S

Central GST, Appeal Commissionerate- Ahmedabad

Shrogd YaH, IoRd 71, ETare] 3gHEETg 3¢ooy,
CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
B 079-26305065 TathEd : 079 - 26305136

Post Speed By ZaRT R CUPFE S 00780

F  GRAEE  (File No.): V2(39)173 /North/Appeals/ 2018-19

@ 37l 3R §E@ (Order-In-Appeal No.): AHM-EXCUS-002-APP-184-18-19
Rt (Date): 19/02/2019  STHY e 1 TTHE (Date of issue): _ /527
off SHT TiehY, 3T (3TieT) BRI Ui

Passed by Shri Uma Shanker , Commissioner (Appeals)

aT ST, HET SCTE Yok, (HEeH-11), TEHRTANE I, AT §HI ST
oA TR ¥ &R 4 gfera
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issued by: Assistant Commissioner-Central Excise (Div-I1I), Ahmedabad North,

2 aTdieTehal/uTdaTgl &1 AT Terd udl (Name & Address of the Appellant/Respondent)

M/s Navratan Specialty Chemicals LLP
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

FRA FIHI T GAGT0T HTAGeT
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(i) uﬁmaﬁrwﬁrﬂ:mﬁﬁmmﬁ?#wmmmmﬁﬁmw
m#wW#mﬁmﬁ?mﬁ.mwmﬂmﬁw#mﬁa@wW
3 a7 Rl sfEReR A g Aer v gferar & SR g€ & |

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final produicts
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriat ity
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ORDER IN APPEAL

This appeal has been filed by M/s. Navratan Speciality Chemicals LLP, Block ‘
No. 400, Sanand Viramgam Road, Village Chharodi Taluka, Sanand, Dist. Ahmedabad [for short
— ‘appellant’] against OIO No. 10/AC/D/NKS/18-19 dated 9.10.2018 passed by Assistant
Commissioner, Division III, Ahmedabad North Commissionerate [for short -adjudicating

authority].

2; Briefly, the facts are that during the course of internal audit of the appellant, for
the period covering January 2015 to March 2016, it was observed that they had availed
CENVAT credit of Rs. 92.018/- on metal sheets, falling under chapter head 7210 of the CETA
’85 under the head capital goods: The appellant had used these metal sheets in the construction
of shed of coating machine in the factory premises. Hence, a show cause notice dated 16.5.2017,
was issued to the appellant inter alia alleging that the said goods were neither capital goods nor
inputs and since it was used for construction of shed the CENVAT credit availed was not correct.
The notice therefore demanded the CENVAT credit wrongly availed along with interest and
., further proposed penalty on the appellant under Rule 15(1)/15(2) of the CENVAT Credit Rules,
éOO4 read with Section 11AC of the Central Excise Act, 1994.

8 This notice was adjudicated vide OIO No. 13/AC/D/BIM/2017 dated 14.11.2017
and the appellant feeling aggrieved had approached the appellate authority \&herein vide my OIA
No. AHM-EXCUS-002-APP-345-17-18 dated 27.2.2018, 1 had remanded the matter to thie
adjudicating authority with the direction that it be decided afresh after granting personal hearing.
Consequently, the show cause notice dated 16.5.2017 was decided vide the impugned OIO dated
9.10.2018, wherein the adjudicating authority disallowed the CENVAT credit wrongly availed
along with interest and further imposed penalty of the amount equivalent to the CENVAT credit
wrongly availed under Rule 15(2) of the CENVAT Credit Rules, 2004 read with Section 11AC
of the Central Excise Act, 1944.

4. Aggrieved, the appellant has filed the appeal raising the following grounds: .

e that the impugned item was used to create a layer between the coating machine and the
factory building to control the temperature and to minimize the waste of coating material
which unless metal sheets were used got struck to construction portion of the building
resulting in higher consumption of coating material and consequently increasing the cost
of the product; ‘

e that the adjudicating authority with pre conceived notion held that the impugned product
fell under chapter 72 of CETA ‘85 and therefore does not fall under the definition of
capital goods as defined under CENVAT Credit Rules, 2004;

o that the definition of capital goods includes components spares and accessories of the
goods specified at (i) & (ii) and the said components spares & accessories need not
necessarily be under the same chapter heading of the capital goods specified under sub
clause(i) & (ii) of the said rule;

e that vide circular no. 276/110/96-TRU dtd 2.12.1996, it is clarified that the separate
entry for components and spares has no reference to their classification and hence scope
of this entry is not restricted only to the components and spares & accessories falling
under chapter 82, 84, 85 and 90;
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¢ that though the disputed goods fell under chapter 72, since they were used in furtherance
of and for capital goods classified in chapters 82, 84, 84 & 90 of CETA "85;

¢ that the input definition also include raw materials used in making capital goods used in
the factory of manufacture of capital goods and also include part/components;

e that they would like to rely on the case of Rajasthan Spinning & Weaving Mills
[2010(255) ELT 481], Metrochem Industries Ltd [2013(292) ELT 578], Ravasco
Transmission & Packaging P Ltd [2013(292) ELT 441], Surya Alloy
Industries[2014(305) ELT 47], Monnet Ispat Ltd [2003(159) ELT 471], Divi
Laboratories [2006(196) ELT 285]; Hindustan Zinc Limited [2005(188) ELT 313].

e that credit of items is not deniable if they are used for the purpose other than in exclusion
category;

e that extended period is not invocable;

o that the adjudicating authority cannot levy penalty as the transaction were recorded in the
specified records and they had paid duty before issuance of show cause notice in terms of
explanation 1 to Section 11AC of the Central Excise Act, 1944.

S Personal hearing in the matter was held on 29.1.2019, wherein Shri Manohar
Maheshwari, Senior General Manager, of the appellant appeared before me. He reiterated the
grounds of appeal and also promised to submit the catalogue of the product in dispute.
Thereafter vide his letter dated 6.1.2019 [sic], received on 7.2.2019, while referring to the
personal hearing held on 29.1.2019, submitted the specification, drawing and the photo of the

shed of the coating machine.

6. I have gone through the facts of the case, the grounds of appeal, the oral
averments raised during the course of personal hearing and the arguments made in the letter
received on 7.2.2019. The question to be decided by me is whether the appellant is eligible for

availment of CENVAT credit on the disputed item or otherwise.

T The adjudicating authority vide his impugned OIO dated 9.10.2018, has held that
the metal sheets used for making shed for coating machine, was neither a component, spare or
accessories of the machine and was not essential for running the machine and hence cannot be
termed as a capital goods as defined under the CENVAT Credit Rules, 2004. He has further held
that in terms of explanation 2 to Rule 2(k) of the definition of inputs under the CENVAT Credit
Rules, specifically excludes cement, angles, channels, CTD or TMT and other items used for
construction of factory shed and therefore, the availment of credit on metal sheet falling under
chapter 72 for making shed for coating machine cannot be held to be inputs under the Rules,

ibid.

8. The appellants contention is that the impugned item was used to create a layer
between the coating machine and the factory building to control the temperature and to minimize
the waste of coating material which unless metal sheets were used got struck to construction
portion of the building resulting in higher consumption of coating material and consequently

increasing the cost of the product. He has also submitted a photo of the same. The appellant has
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spare or accessories. The appellant has left to the wisdom of the appellate authority to determine *

as to whether the shed for coating machine is a component, spare or an accessory.

o The appellant has also relied upon the case of Meghmani Dyes and Intermediates
[Final Order No. A/12093/2017 dated 28.8.2017, wherein the Hon’ble Tribunal relying on the
case of Singhal Enterprise [2016(341) ELT 372, allowed the CENVAT credit on items used in
the fabrication of structure. The Hon’ble Tribunal relied upon [a]judgement of High Court of
Gujarat in the case of Mundra Ports & Special Economic Zone Ltd., [2015 (39) STR 726 (Guj.)]
and Rajasthan Spinning & Weaving Mills Ltd., 2010 (255) ELT 481 (S.C.),]. while allowing the
CENVAT Credit.

10. Now, while disallowing the CENVAT credit on the disputed item as an input, the

adjudicating authority has also relied upon explanation 2, [para 14.1] which states as follows:

5

wef. 7-7-2009, the Explanation 2 was amended to include as follows :-

but shall not include cement, angles, channels, Centrally Twisted Deform bar (CTD) or Therno
Mechanically Treated bar (TMT) und other items used for construction of factory shed, building or laying
of foundation or making or structures for support of capital goods; .

What is not allowed, as is evident is the items used for construction of factory shed. Iere the

appellant states that the metal sheets were used for making shed for coating machine. not for

construction of factory shed. The reasoning for making such a shed for coating machine is also
clearly mentioned in the grounds of appeal which | have reproduced supra. In the case of
Jawahar Mills Ltd [2001(132) ELT 3(SC)], the Hon ble Supreme Court had applied the user test
while deciding the CENVAT credit availment. On applying the user test, and going by the usage
as spelt out by the appellant, [ find that the shed for coating machine would

[a] control the temperature;
[b] minimize the waste; and
[c] reduce consumption of coating material. : .

[ therefore, have no hesitation in holding that the metal sheets used for making shed for coating
machine are elegible for CENVAT Credit under capital goods in terms of the CENVAT Credit

Rules, 2004. At best it can be held as an accessory of the coating machine.

11. [ also rely on the case of Hyundai Motor India Ltd. [2017 (346) E.L.T. 431 (Tri. -
Chennai)], wherein the Hon’ble Tribunal on the issue of availment of CENVAT Credit on the

structurals used in fabricated paint complex, held as follows:

29.  Issue on - Availment of Cenvat credit on the structurals used in fubricated paint complex.

As regards the last issue of denial of Cenvat credit on the capital goods viz. steel structurals used in the fabricated
shops, we find that there is no dispute on the fact that the structurals are used in paint complex which is capital
goods used in the manufacture of motor vehicles. We find that this issue stands settled in favour of the assessee by
various High Courts’ orders in the following cases :-

(i) CCE, Trichy v. India Cements - 2014 (305) E.L.T. 558 (Mad.) [decided on 13-12-2012]

(i1) CCE & ST v. India Cements Lid. - 2014 (310) E.L.T. 636 (Mad.) [decided on 10-7-2014]

(iii) CCE, Mysore v. ICL Sugars Ltd. - 2011 (271) E.L.T. 360 (Kar.)

(iv) CCE, Belgaum v. Hindalco Industries Ltd. - 2012 (286) E.L.T. 503 (Kar.).

This Tribunal vide Final Order No. 40890/2014, dated 16-9-2014 in the case of Dalmia Cemeuis(Bharai) Lid. v.
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" cement. By respectfully following the High Court’s decision (supra), we hold that assessee is eligible for capital
goods credit on the structural used in paint complex. The Revenue relying on the LB decision in the case of
Vandana Global Lid. (supra) and Apex Court decision in the case of Triveni Engineering & Industries Lid. (supra) is
not relevant in view of the jurisdictional High Court of Madras decision and other High Court orders discussed
above. Therefore, we do not find any infirmity in the order of the LAA and uphold the same.

LL.1, Accordingly, the impugned OlO is set aside and the appeal is allowed.
12, Jdielehd! ZaRT gof T 978 37 BT RAUERT IWFT adF F fFar S 2
12. The appeal filed by the appellants stands disposed of in above terms.

Date ‘0] 2.2019

Attested

f

. (Vin ukose)
Superintendent (Appeal),
Central Tax,
Ahmedabad.

By RPAD.

To,

M/s. Navratan Speciality Chemicals LLP,
Block No. 400, Sanand Viramgam Road,
Village Chharodi Taluka,

Sanand,

Dist. Ahmedabad

Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Principal Commissioner, Central Tax, Ahmedabad North Commissionerate.

The Assistant Commissioner, Central Tax Division- 111, Ahmedabad North Commissionerate.
The Assistant Commissioner, System, Central Tax, Ahmedabad North Commissionerate.
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